Legislative enactments affecting transactions which take place beyond the borders of the enacting nation inevitably raise unique and perplexing problems of enforcement. Since the power to apply sanctions is a function of sovereignty,' serious questions of policy and ethics, as well as of law, are bound to arise when one nation seeks to reach into the jurisdiction of another nation and dictate the legal consequences which are to be attached, by the courts of the nation having jurisdiction, to acts which occur there. Often the effect of such legislation is to produce situations where an act by a person is "legal" in his own country, where it is performed, and yet is within the purview of the legislation of a foreign state which makes it "illegal."
The Export Control Act of 1949 2 is an example of this type of legislation in that it renders subject to the regulations promulgated 323 . Scarcity of certain goods in the world markets made continuance of controls necessary in order to prevent a drain of such goods from our more plentiful supplies with its consequential inflationary trend. It was envisaged that remaining controls would soon disappear at the time of re-enactment in 1949. S. REP. No. 31, 81st Cong., 1st Sess. 2-3 (1949) . But national security and foreign policy, especially following the outbreak of the Korean war, were new and compelling reasons for extending the present act in 1951, 1953, 1956 under it all persons wherever situated. Under its provisions exports of scarce materials are controlled both from the economic standpointshort supply and the consequent inflationary effect of foreign demand; and the security standpoint-autarchy and self-sufficiency in strategic resources not available in sufficiently large quantities. These are both domestic policies aimed primarily at conditions within the United States. Controls are also directed at conditions outside the country as an instrument of foreign policy. This is exemplified by the restriction on export of certain strategic or military items to the Soviet bloc or to other countries which it is felt, if permitted, would be detrimental to the foreign policy program of this country.3 This latter motive became so strong that it brought legislation directing the President to enlist the cooperation of other nations in enacting controls on trade with the Soviet bloc to parallel those of the United States. The benefits of the various economic and military aid programs were to be withheld from noncooperating nations. 4 This Article will discuss the operation of the act with a view toward demonstrating its extraterritorial effects and examining attempts to gain compliance with its provisions. Attention will also be given to the perplexing situation in which an exporter, carrier, or American consignee, who, by complying with the mandates of the act and administrative regulations thereunder, breaches his contract with a third party. The question arises whether he may successfully raise the duty to comply with American law as a defense to a suit in a foreign forum for that breach.
I. OPERATION OF THE EXPORT CONTROL ACT
The Export Control Act of 1949 is drawn in very broad terms, the President being authorized to "prohibit or curtail the exportation from the United States . . of any articles . . . except under such rules as he shall prescribe." ' Export controls are presently administered by the Commerce Department's Bureau of Foreign Commerce, the most recent of a series of agencies which have exercised this function. Originally these functions were in the Department of State. Under the present arrangement all exportations of any kind from the United States are prohibited unless the Bureau has either issued a license or established a general license for such shipments." General licenses have been established for the exportation of many types of commodities to certain destinations. 7 A validated license " is required for exportation of commodities grouped together in the regulations as the "Positive List." ' Those exportations not falling within a general license category and not listed in the Positive List also require a validated license.' 0 Carriers are prohibited from delivering goods to destinations other than those listed in the license or in the exporter's declaration which is required for all exportations, and upon delivery of the goods must obtain from the recipient a bill of lading with the destination control statement " included. The consignee and the carrier are prohibited from diverting the goods described in the bill of lading from the named country or destination. The Bureau may order a carrier to return the shipment to the United States or unload it in bond at a port of call if it believes a violation of law is about to occur.'
Constitutionality
Under the prevailing view engaging in export trade from the United States is a privilege and not a right. Regulation of the exportation of arms and other war materiel is inherent in the powers of the executive in its capacity to carry on the foreign relations of the United 8. To obtain a validated license, the applicant must be an exporter subject to the jurisdiction of the United States. He must list the quantity, description, price and proposed end-use of the goods together with the names of all parties interested in the transaction. 15 C.F.R. § 372. Similar information is listed in the Shipper's Export Declaration, required for all exportations.
9. 15 C.F.R. § § 372.3, 399.1. The Positive List contains both commodities which are of a highly strategic nature and those excessive export of which would cause domestic scarcity. However, the balance is very much on the side of the former. Only eight commodity categories were controlled for reasons of short supply in States. 3 The constitutionality of present controls was challenged in two wartime cases on the ground of an unconstitutional delegation of legislative power to the executive. In United States v. Rosenberg ' the court of appeals distinguished earlier decisions holding unconstitutional broad delegations of power on the ground of "the traditional dominance of the Executive in the conduct of foreign affairs." " However, this ground was unnecessary to the decision, the court holding the statute did in fact set a sufficiently definite standard. A district court decision, United States v. Bareno,' 0 appearing before the decision on appeal in the previous case, upheld constitutionality in terms of a reasonable basis for the broader delegation. "In the present war, there is scarcely a thing normally in common civilian use which is not needed for the prosecution of the War. This has never been true in previous wars." 17 The President's power to carry on foreign relations includes the power to regulate the exportation of all goods.
Procedure
The privilege of engaging in export transactions from the United States may be denied to any person violating the act or regulations solely by administrative action.' 8 As with other temporary legislation, the functions exercised under the act have been specifically excluded from the operation of the Administrative Procedure Act. 19 There is no requirement that administrative proceedings be brought within a particular time: proceedings may be reopened "at any time" for hearing new evidence. 20 The Bureau has reopened cases several months after the previous "final" determination. 21 Any person against whom proceedings are initiated is entitled to a hearing conducted by a compliance commissioner appointed by the Bureau. His findings are reviewed by the Director of Export Supply who determines the disposition of the case.'
United
The respondent may appeal an order denying him privileges to the Appeals Board of the Department of Commerce, 23 upon the ground, "1) that the findings of violation are not supported by any substantial evidence, 2) that prejudicial error of law was committed, or 3) that the provisions of the order are arbitrary, capricious, or an abuse of discretion." 24 Appeals may also be made on broader grounds of exceptional hardship or improper discrimination.
Taking an appeal does not stay the effect of a denial order. The decision of the Appeals Board is to be final. 6 Persons failing to answer written interrogatories may be denied export privileges "indefinitely." 2 Temporary denial orders are not usually issued. 28 However, where the respondent is later found to have violated the law, the suspension period often runs retroactively from the date of the first temporary denial order. 29
Enforcement
Sanctions available to the Bureau extend to the permanent denial of the privilege of exporting or receiving goods or otherwise participating in the exportation of any commodity from the United States to any foreign destination. 3° In practice discretion is used to prescribe lesser penalties by limiting the restriction to validated licenses only, 3 1 or to particular commodities, 3 2 or lessening the term of proscription,' and in some instances suspending the denial order pending good behavior. The suspension has sometimes been delayed so as not to penalize those with whom the respondent has existing obligations. 3 5 The respondent may be denied privileges for the "duration of export controls," but is permitted to apply for reinstatement after a period of time." 6 Denial of privileges for the "duration" is in effect permanent in the light of the repeated extension of controls, and it has been so described 3 7 A list of all individuals and firms who are currently subject to denial orders is printed in the regulations. 3 8 Criminal prosecution is also available as a remedy against those violating the act or regulations. Numerous persons and firms have been convicted and fined or sentenced to imprisonment. 3 9 Such convictions are usually for failing to give complete information in applications for export licenses, or for conspiracy to violate the export control laws. 40 Prosecutions must be brought within five years.'
A third remedy available to the Government is forfeiture proceedings. The regulations provide that goods "attempted to be, or being, or intended to be, or which have been" exported from the United States in violation of these laws are subject to seizure.'
Comparatively few cases of forfeiture in this area are reported.'
The Export Control Act itself makes no provision for forfeiture of goods; such actions are brought under the Espionage Act."
Proceedings of this nature are effective in preventing violations. Generally, people will not risk losing their property by confiscation unless there is something to make it very much worth their while. But the jurisdiction of the court can take hold only when the goods are actually present; after the goods have been exported, United States courts are powerless to order forfeiture unless by some fortuitous circumstance the goods return.
Extraterritorial Administrative Controls
By means of administrative regulations United States authorities attempt to control movement of goods outside the United States. Goods shipped under general license may be transshipped to another destination only if the goods could have been shipped there directly from the United States under such general license." Another provision makes it unlawful knowingly to "export, dispose of, divert, transship or reexport" goods in violation of any export control document or prior representation. 4 6 While this section applies to persons in the United States, it also by its very terms applies to persons and goods outside the United States.
Another set of regulations, known as Transaction Controls, makes it unlawful for any person situated in the United States to ship Positive List commodities from one foreign country to another if they could not have been so shipped directly from the United States. Goods moving through the United States to the Soviet bloc are treated as goods originating in the United States. 48 American flag vessels and aircraft are prohibited from carrying to Hong Kong or Macao any strategic or war materiel unless a validated license has been issued, and are absolutely prohibited from calling at ports controlled by Communist China. 49 The order includes shipments not originating in the United States and purports to relieve such carriers from liability for breach of contract for nondelivery, even where held liable by court order. 0 
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a carrier liable for nondelivery under this order ordinarily would not find itself bound by this last provision. 1
II. ADMINISTRATIVE SANCTIONS: DENIAL OF THE EXPORT PRIVILEGE
The most important, and presently most effective, remedy available to the United States Government in cases of violations of American export controls by persons outside the jurisdiction of the United States is the denial of the right to engage in export transactions originating in the United States. 5 2 The regulations permit administrative action against "any person," 's it being unlawful for "any person, whether or not situated in the United States" to make misrepresentations to, or conceal material facts from, the Bureau. 5 4 Thus, by their terms such provisions can apply to acts occurring outside the United States, especially in cases of transshipment or re-exportation of goods. 55 Denial orders are generally couched in broad terms, purporting to exclude the named respondents, as well as any individuals or firms associated with or controlled by them, from participating in any manner in any export transaction from the United States. This includes buying or selling goods which have been exported from the United States, and dealing with other foreign firms in relation to goods of United States origin.
This remedy is by no means confined to persons attempting to ship goods illegally to the Soviet bloc. A series of cases dealt with American and Mexican firms which engaged in exporting to Mexico a particular type of used rail. The National Production Authority had determined in the interest of national defense that such rails could be exported if they were to be laid as track, but not in order to be rerolled. In applying for export licenses respondents misrepresented that the rails were to be relaid, whereas in fact they were rerolled. In all cases the Mexican as well as the American firms were denied export privileges. 5 6 51. Exportation of certain other categories of goods is regulated by other agencies of the Government. The most important of these is the control of shipments of implements of war by the National Munitions In another case an American exporter shipping goods under general license to Cuba fraudulently entered low values on the documents in order to help the Cuban importer escape certain import duties. The compliance commissioner, in recommending a suspended denial for both respondents, said, "[T]he objective sought by them, though not to be condoned, had become a frequent practice among exporters to Cuba, a practice which should be stopped and to which end public notice in the form of this order is desirable." 67 Ignorance of American law is generally not a defense to the foreign respondent." He will also be held accountable if he knows or should know that those with whom he does business have previously been denied privileges by the Bureau. 9 However, it must be shown that the violator did have actual knowledge of illegality in dealing with cases of misrepresentation, unlawful diversion of goods, or transacting business with persons under suspension. 0 Foreign firms have been subject to action for legally exporting goods of United States origin from their own country, yet violating United States law. The problem arises when the United States export license gives Israel, for instance, as ultimate destination yet Israel permits export to Bulgaria and issues a license although the buyer could not have exported the goods directly from the United States to Bulgaria." 57. Ace Export Co., 19 Fed. Reg. 7302 (1954) . This use of the export control regulations to prevent violations of foreign law is questionable as a matter of policy. Canadian firms found to have violated United States regulations are prohibited from using Canadian export outlets for export of strategic goods. N.Y. Times, Dec. 29, 1951, p. 17, col. 6.
58. Guy N. F. Nord, Ltd., 17 Fed. Reg. 1633 (1952); see also Stemmler-Imex, N.V., 21 Fed. Reg. 1942 , affirming 20 Fed. Reg. 8202 (1955 The Bureau is generally more lenient with foreign firms which cooperate with American investigators overseas. Recently a compliance commissioner praised respondents in one case for not defending by dilatory tactics or false denials, but nevertheless denied them all export privileges for one year." That this was lenient may be seen by comparing it with another order where it was noted the Japanese respondents had willfully refused to cooperate and that Bureau agents had been unable to discover what had happened to the goods. Even though the charges were not proved, the compliance commissioner permanently denied all export privileges, giving as his reason that respondents had shown that any attempt to police exports to them would be frustrated.'
In another case the Dutch forwarder's general manager put off inquiries by the United States consulate concerning whereabouts of a dismantled mill then in Rotterdam harbor until after the mill was en route to Hungary. The denial order permitted the forwarder to apply for a modification if it dismissed its general manager.6 4 Persons engaged in export transactions are required to report to the Bureau any information they have by which they suspect an unlawful diversion may occur. How small a suspicion must be reported is unclear. 5 This duty to make known such facts is imposed upon foreign respondents also." 6 Other factors have been given as reasons for not imposing strict penalties on respondents. The financial impact on respondent 67 or on third parties," 8 if other circumstances justify it, may reduce the harsh effect of a long period of suspension. That the goods involved were not of a strategic nature, or were not destined for the Soviet bloc, may work in respondent's favor. 0 9 The respondent's "good behavior" during the investigation or thereafter may result in a lessening of the penalties. This was given as the reason for rescinding a denial order after four years in force. 7 " Other mitigating factors were the duration of the temporary denial order, 71 or other penalties already imposed on respondent. 7 ' Also considered in mitigation have been the fact that international relations were not as tense at the time of the diversion," and the "necessity of rebuilding Japan after hostilities." 7"
While there have been instances of the charges against foreign respondents being dismissed, 75 where the charges are found true other defenses are generally passed over. The intermediary's fear that his American seller would take over his future business with his Czech customer was rejected as "frivolous." " The legality of the foreign company's actions where it is situated and where the actions took place is not a defense to contraventions of United States law. 7 7 As to misrepresentations it is not difficult to find that the misrepresentation took place in the United States when received by the Bureau of Foreign Commerce, and therefore there is jurisdiction as over any events occurring within the national territory. A more serious matter is the claim that United States law continues to govern after the goods have reached their stated destination. 78 While this claim would doubtless be recognized in United States courts, 7 " it is doubtful if a similar result would be reached in foreign courts.
In addition the Bureau asserts its authority to investigate in foreign countries on the basis of the statute, 80 yet the statutory authority is not in the explicit language usually required by courts in order to be interpreted as extending into foreign jurisdictions. In fact the section could well be interpreted as referring only to the confines of the United States, as it gives power to United States courts to enforce subpoenas, which power is necessarily restricted to territorial jurisdiction. Such an interpretation would seriously hamper enforcement of the law.
Denial of privileges may occur whether or not action has been taken against respondent locally. The Bureau's order sometimes notes such occurrences, and indicates that respondent has been arrested or his goods seized by the local authorities. 1 In one case it was noted the United States occupation authorities in Austria had detained the goods.8
It is clear, however, that American authorities may not be so fortuitously placed in the future as to be able to intercept goods destined for illegal destinations. It is also clear that, had controls presently in effect in certain foreign countries been in effect previously, violation of American controls would have been more difficult. One Krugel, an English broker, shipped Positive List goods from the United States to Switzerland by giving false statements to export control authorities in the United States, and then diverting the goods at Antwerp from Switzerland to the Soviet Union.'
Transaction controls now in effect in England 84 would have made such a transaction illegal in England." But at the time denial of American export privileges was the only remedy.
One factor which must be remembered at all times is the overriding discretion of the Bureau in granting licenses, subject only to the broad policies set forth in the act." Even if insufficient evidence is disclosed as to violations by a particular person to justify a denial order, the Bureau will carefully scrutinize any license application for a transaction involving such person. The same is true in regard to those persons against whom denial orders have expired and those engaged in Iron Curtain transactions not originating in the United States. 87 Administrative action by the United States against foreign persons who have violated its export control regulations is effective only prospectively. The possibility of being denied such privileges may be a sufficient deterrent to many importers and others overseas who do a large business in the United States. Such a denial also punishes the particular violator by making him go elsewhere than the United States 81. See 
III. EFFORTS TO SECURE COOPERATION OF FOREIGN NATIONS
If the Export Control Act were made to depend for its enforcement solely upon the administrative power of the Bureau of Foreign Commerce to deny export privileges, the export control policy of the United States might be in large measure frustrated. In order to prevent goods from reaching their illegal destinations after they have left the United States it is necessary to elicit the cooperation of the nation into whose jurisdiction the goods have passed. Toward this end Congress has passed certain coercive legislation designed to induce sister nations to support our embargo policies. Another focus of United States policy to be discussed in this section, less publicized, but more effective in obtaining unity of methods and aims, is the western informal committee on East-West trade known as the Consultative Group.
Under the Battle Act 8 the President is authorized to enlist the aid of all nations in enforcing the policy of the United States as declared by Congress. 9 Section 101 declares that policy to be the placing of an embargo on the shipment of arms and other items of primary strategic significance to any "nation . . . threatening the security of the United States, including the Union of Soviet Socialist Republics.
."
Under the act two embargo lists were drawn up and went into effect on January 24, 1952. The Title I, Category A list is composed of "arms, ammunition, implements of war, and atomic energy materials"; all military, economic, or financial assistance must be cut off to any nation which knowingly permits shipment of any of the items on this list to the Soviet bloc. The Title I, Category B list contains other strategic materials named in section 103 (a) ; 90 assistance must be cut off to any nation as before, but the President has discretion not to cut off aid if it "would clearly be detrimental to the security of the United States." 91 The President has used his discretion not to discontinue aid on several occasions. 92 A Joint Operating Committee (JOC) has been organized to coordinate policies under the Export Control Act and Battle Act." The International Cooperation Administration administers the Battle Act lists of items which the United States believes should be controlled by other countries. This is generally less inclusive than the Positive List of goods drawn up by the Bureau of Foreign Commerce, controlling exports from the United States.
Mutual Defense Assistance
At the top of the structure of the Western World's controls on trade with the Soviet bloc is the Consultative Group (CG). Fifteen nations are represented there on the ministerial level." The Consultative Group meets at intervals to discuss the economic defense policy of the members in order better to coordinate their strategic trade controls. 9 CG has two day-to-day working groups, the Coordinating Committee (COCOM), which is concerned with trade with Eastern Europe, and the China Committee (CHINCOM), concerned with the more drastic restrictions on trade with Communist China."
CG is responsible for drawing up the international lists 91 of which there are four: 1) items totally embargoed, 2) items for which a quota has been found appropriate, 3) items to be carefully watched, and 4) the China list containing additional items completely embargoed in regard to China and North Korea in accordance with the United Nations resolution of May 18, 1951.198 These lists constitute a minimum level which all countries accept. The national control lists of many members, including the United States' Positive List, contain many more items than the agreed minimum. 9 9 In previous years disagreement has been evidenced over relaxation of controls on nonstrategic goods."° Revisions have occurred periodi-93. JOC is composed of representatives of the agencies sitting on the Advisory Committee on Export Policy (ACEP), which advises the Secretary of Commerce, and the Economic Defense Advisory Committee (EDAC), which advises the Secretary of State and Director of ICA on free world strategic controls. One result of international cooperation has been the import certificate-delivery verification (IC/DV) procedure. 0 2 By this device the exporting nation, by virtue of its jurisdiction over the exporter, requires him to demand from the importer with whom he deals a commitment by the importer to the importer's country that the goods once imported will be used in that country. Thus, the exportation cannot take place until the importer has subjected himself to the effective criminal sanctions of his own country. In this way the exporting nation has the duty of discovering whether its embargo legislation has been violated, but it also has the necessary information to determine whether a violation has taken place.
While most COCOM nations have adopted IC/DV procedure with the United States, its use is not as widespread as American officials would like.' 03 It cannot prevent transshipment; it merely makes discovery of transshipment easier and puts a greater burden on the importer by making him subject to penalties by his own government for unauthorized diversion or transshipment. The difficulty is that only those countries cooperating with the United States as a matter of policy have agreed to this system; exporters shipping goods to other countries must do with the less reliable consignee/purchaser statement from the importer. Nor is the procedure applicable to overseas terri- tories of COCOM members." 0 4 Despite its limitations it is generally agreed that use of this procedure would make impossible today some of the cases of flagrant violation of controls in the past. 10 5
Export Control in Great Britain
The United States Government may request the foreign government in question to prevent a diversion of the goods." 6 As an example, we shall examine briefly British export controls.
At the present time control over exportation of goods is strictly regulated in Great Britain. Authority for the present scheme was enacted in 1939,17 although some controls existed during the first world war. The legislation of 1939 permits the Board of Trade to prohibit or regulate exportation of goods from the United Kingdom as "the Board think expedient." '" Goods exported in violation of law or "brought to any quay or other place, or waterborne, for the purpose of being exported" in violation of law are deemed to be prohibited goods and shall be forfeit, and the exporter is liable to a penalty of £500."09 An exporter must, if requested, satisfy the Commissioners of Custom that the goods have reached their destination; the Commissioners have power to detain shipments when they suspect a false statement as to their ultimate destination. 1 10
The list of goods for which licenses are required is published under authority of the act, and brought up to date periodically. It contains regulations in regard to applying for licenses, as well as schedules of restricted commodities."' The First Schedule contains a list of all commodities for which an export license is required. Certain items (marked therein with the letter "A") require no license for export to the British Commonwealth, United States, and Ireland."' All other items require no license; it is the responsibility of the exporter to show that the item does not appear on the First Schedule. A major difference between the American and British licensing systems is that the latter has no provisions concerning denial of exporting privileges. There is no published blacklist of names; control is maintained entirely in the discretionary granting or refusing to grant applications for licenses by the Board of Trade. As in the United States, all information given by exporters is confidential . 1 3 One result of this is that United States authorities are able to penalize violators of the law in respect to exporting of any goods, whereas it appears the British authorities exercise their control only over strategic goods. Nevertheless, any licenses or other authority given may be modified or revoked at any time." 4 Transaction controls were recently put into effect in Great Britain prohibiting the disposal of goods situated outside the United Kingdom by persons within the United Kingdom to any person in the Soviet bloc." 5 A number of prosecutions have taken place in England, but this method of deterring violations received a serious setback recently in the decision of the House of Lords in Board of Trade v. Owen." The Lords held no indictment could be drawn for a conspiracy to violate foreign law if no unlawful acts took place in England. The defendants had acquired lead, copper and steel in West Germany by means of Irish end-use statements, the actual destination of the goods being Eastern Europe. There was no connection with England here except that the defendants were subject to British jurisdiction.
Suits by the Sovereign in Foreign Courts To Restrain Re-Export
If the British government were not disposed to enact export controls, the possibility that the United States Government could obtain an injunction in a British court to enforce its own controls must be discounted. The decision of King of Italy v. de Medici Tornaquinci " 7 exemplifies the situation here. Members of the Medici family had removed ancient family documents from Italy with the intention of selling 113 them in London. The court assumed the removal from Italy to be a violation of Italian law making such exportations illegal. He then distinguished between State papers and other documents having merely historical interest, granting an injunction against sale of the former only on the ground that it was not clear whether they were the property of the family or the State. An injunction was not granted as to the latter group, the court refusing to order these papers returned to Italy as they clearly belonged to the family. In the hypothetical situation here, a court would not need to order the goods returned to the United States, since to leave them where they were would be to carry out the terms of the license granted. However, as the United States' interest is not one of property, but only of policy, the court would have no jurisdiction.'"
IV. DEFENSES TO CIVIL SUITS IN FOREIGN COURTS
Violation of American export controls may subject the offender to denial of trading privileges, criminal prosecution, and confiscation of goods, either under American law or the parallel controls of sister nations. However, the exporter or carrier who acts in compliance with United States law may by so doing breach the contract of export and thus become liable to civil suit in a court of a foreign nation not having parallel controls. To what extent would the mandate of United States law provide a defense?
Illegal Contract
In the ordinary situation where an American exporter has arranged to sell an importer goods, he must comply with United States law in order to effect exportation. A contract originally made with the intention of frustrating American controls might be carried out as follows. The exporter wishes to ship goods to country X, but the Bureau of Foreign Commerce will not grant a license for export of such goods to that country. A license will be granted for export to the United Kingdom, however, and such goods may be exported from there to country X without a license.
It is clear by British law that a contract made in violation of foreign law, the performance of which will necessarily mean doing an illegal act in the national territory of that State, will not be enforced in an English court. This result was affirmed recently in Regazzoni v. K. C. Sethia, Ltd."' In 1946 1956] 2 Q.B. 490 (C.A. 1955) . direct or indirect shipment of goods to South Africa as a political protest against treatment of Indians in that country. The parties engaged to ship jute bags from India to Europe where the plaintiff was to make the sale to a South African buyer. The defendants changed their minds and refused to deliver the goods. The court refused to enforce the contract, putting great emphasis on the fact that both parties knew and intended a violation of the Indian embargo and that performance of the contract could not be carried out without such a violation.
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The court's decision is based on two rules, one that foreign law will be applied unless contrary to some English public policy, and the other that foreign legislation should be construed restrictively, and "as operating only within the territory of the sovereign." ,0 That the law is intended to operate extraterritorially is of no consequence, 1 2 1 unless a statute of the law of the forum expressly recognizes such an effect. 12 The court rejected contentions that the Indian law was either a penal or revenue law, confiscatory, or political. Even if the Indian legislation were construed as operating only within Indian territory, it was here the intention of the parties to violate the Indian law within India by attempting to take the jute out of Indian territory unlawfully.
In following Foster v. Driscoll," a case involving a scheme to take whisky from England into the United States in violation of United States law, the court said, "There the venture was to get a prohibited commodity into the United States by finding someone . . . to take or smuggle it into the country and so earn high profits. Here the venture was dependent on someone getting out of the country the prohibited commodity which would fulfill this contract and enable the plaintiff in his turn to steal a march on lawful traders and make his profit out of the urgent demand of South Africa for jute bags." 14 If there is any way the contract could be carried out without a violation of law, it will be presumed the parties intended to do it that way." 5 If the parties have not contracted for goods of American origin, but merely for such goods of any origin, the seller can perform without violating American export controls, and illegality will not prevent enforcement of the contract." 6 The result would not differ even though the applicable law of the contract were different from the law making it illegal. In both Foster v. Driscoll and Regazzoni v. K.C. Sethia the proper law of the contract was English law, yet the respective contracts were found to be violative of American and Indian statutes and were not enforced. If the parties to the transaction have stipulated American law, an English court would be able to hold the contract unenforceable with greater ease as unenforceable by its proper law. 12 7
Liability of Carriers for Refusal To Land Goods
Serious conflict may arise in a situation in which the American Government orders an American flag vessel not to deliver goods to the consignee. 2 8 In 1950, a South African shipped jute bags from India to Venezuela, via New York. As they were transshipped in the United States, an intransit license was required, jute bags being on the Positive List. After leaving New York, they were diverted to South Africa, but the United States Government ordered the ship, nationality not disclosed, not to deliver to the consignee. The shipper then brought suit in South Africa for delivery and was opposed by the carrier and representatives of the United States Government, but he later withdrew the suit and was permitted to land the bags. 9 Although the fact is not disclosed, if the ship were a United States flag vessel, the restraint of princes clause 130 in the bill of lading would probably absolve the vessel from liability. The consignee and shipper were one and the same, so no loss could occur, assuming the shipper would have the goods or equivalent value returned to him.
In It is difficult to ascertain what occurred from the brief commentary in the denial order. It is likely the parties came to an agreement whereby Beydoun dropped his suit, and the regulations were amended so that jute bags moving in transit through the United States could be exported without a license. Beydoun received his jute but was permanently denied all export privileges. The Government may have settled out of court in order to avoid losing in court.
130. Carrier will not be liable for loss arising from arrest or restraint of princes. goods to a Chinese buyer following imposition of the American embargo. After the ship had sailed from San Francisco, but before it arrived at Hong Kong, the United States Government issued orders prohibiting American vessels from discharging at a foreign port goods destined for buyers in Communist countries.1 82 The goods were unloaded before the ship was aware of the order, but the godown (warehouse) withheld delivery on orders of the carrier.las The Supreme Court of Hong Kong, affirming the decision of the trial court, said the bill of lading, which provided for United States law, covered only the contract of carriage, which ended with discharge of the goods. After that, the bill of lading survived only as a document of title. Both the Carriage of Goods by Sea Act'" and regulation T-1 use the word "discharge," which the court, following the principle that foreign law should be interpreted as restrictively as possible, said referred to unloading and not to delivery. Therefore, United States law could be applied only to the question of the right to forbid unloading and not to delivery. 2
The court's decision hinged on its interpretation of "discharge," a restrictive interpretation, but one which agrees with the precise wording of the regulation. 6 Both American and British courts have held discharge refers to the moment the goods leave the ship's tackle, and therefore not to delivery.1 7 Having found the coverage of the bill of lading ended with unloading the goods, the court was then able to say that as it applied no longer, the restraint of princes applied no longer. The carrier's refusal to deliver was an attempt to retrieve its previous error. The parties had not provided for this occurrence, and therefore the carrier was not protected. The buyer was given a judgment for the contract price plus agreed damages.
A nation can maintain control over its national vessels at all times. An order by a government to a vessel flying its flag will not be ques- § 1300-15 (1952) . 135. This may be explained on the ground that the court thought the parties "intended" Hong Kong law to govern this aspect, the contract not expressing their intention on its face. tioned by a court." s It is submitted that an order by the United States Government to one of its flag vessels not to deliver the cargo to the consignee should protect the ship from liability." 8 9 How far such an order should be permitted to extend, however, is a different matter. After the goods have been unloaded, performance is involved. If the consignee has the bill of lading, it would seem he is entitled to immediate delivery of the goods, even though it would be illegal by the law of the ship's flag. If the goods have been exported from the United States, the consignee's bill of lading will presumably stipulate United States law. A British court would probably give effect to such a provision so that even though the goods are in England, and the consignee is the acknowledged owner, the law of the contract as agreed by the parties forbids delivery to him." 4 On the other hand, if the goods have been exported from somewhere other than the United States, such transaction being a violation of the Transaction Controls,1 4 ' and the parties have not stipulated American law, the court will have to decide what law the parties intended to govern. No matter what the answer to this question may be, a British court would probably construe the restraint as a restraint of princes, relieving the ship of liability under that clause in the bill of lading unless to do so would be contrary to public policy under the law of the forum."
The trial court in the American President Lines case " found that the American orders were political in the sense that they were directed against designated countries, but not in the sense that that ground alone would be a reason for not enforcing them here. Although he did not hold on this ground, the trial judge said, "I have reached the opinion that these orders and regulations are indeed confiscatory against those subject to the jurisdiction of the Courts in Hong Kong whose property may be refused to them, as in the present case for instance, with no provision at all,-in so far as the documents before me go-either for restitution or compensation."'" Where foreign legislation purports to expropriate property situated outside the country without compensation, it will not be given effect in British courts, no matter what is the reason for the taking."
The compensation must be both adequate and prompt in order to save a decree from being confiscatory. 1 46 Foreign confiscatory legislation will be recognized in England if the property is situated within the territorial limits of the confiscating state at the time of the decree. The nationality of the owner is generally not relevant. 147 These cases are to be distinguished from those involving a governmental order affecting but not vesting title to the property of private citizens, such as foreign exchange laws. Such orders are not strictly confiscatory as the owner remains beneficial owner of the property in question; the problem is whether he can obtain control or possession of it. 148 They are usually recognized by courts, even though partially confiscatory, as within the legitimate power of government to act in the general welfare. 14 But even if such orders are not confiscatory, and are in accord with English public policy, there is good authority that they will not be given extraterritorial effect. 50 It is not really appropriate to characterize a government order to the carrier to deliver the goods when the consignee presents the bill of lading as confiscatory action. Even though the consignee has already paid for the goods, he has a right to have his money refunded, and hence cannot claim confiscation although in certain instances this right may be subject to American foreign exchange controls. 151 Where the goods are aboard a non-American ship, the problem is less easy of solution. Forfeiture proceedings may be brought against such a carrier if it knowingly carries goods out of the United States in violation of law. A ship which returns to the United States on another voyage could be seized if it had previously violated the law. 1 52 The availability of this sanction may make foreign shipowners more cooperative if their ships move regularly through United States ports. If the Bureau of Foreign Commerce issues a stop order to such a carrier there is greater likelihood of it being obeyed.' 53 If the carrier proceeds to its port of destination, a suit by the consignee would be more likely to succeed in the case of a foreign carrier than in a case where the vessel flies the United States flag. Neither the ship nor its owners presumably would be subject to American jurisdiction. A British court might conclude that the parties did not intend American law to cover anything but carriage, and that performance or delivery was to be governed by the law of the place ot performance.' 54 Under British law performance is governed by the proper law of the contract, and not by the lex loci solutionis, which extends only to the mode or method of performance when interpreted not to change the substantive or essential conditions of the contract. 5 Thus, if American law were the proper law of the contract, whether or not delivery was to be made should be governed by that law.
If the government does not act, the right of the shipper to prevent delivery is extremely limited and appears to have no application here. The shipper would not have the right of stoppage in transitu, as this is a security arrangement for his protection only against the buyer's insolvency, and is not designed to protect him against other types of breach of contract. 56 151. 31 C.F.R. § 500.201 (Supp. 1958 If the exporter discovers that the consignee is going to divert the goods contrary to United States law and to the ultimate destination statement in the bill of lading, he may treat the contract as broken, assuming the statement is a substantial term of the contract. How much such a breach would be worth to the exporter in an action for damages against the consignee is highly speculative, but the figure would probably not be more than nominal. By treating the contract as broken, however, the exporter could order the carrier not to deliver. But if the consignee has already made a bona fide negotiation of the bill of lading to a third party, the exporter loses all right of control over the goods. 1 ' 7 If the carrier does refuse to deliver to the consignee named in the bill of lading, his position is similar to that supra, except that this is not an act of State but simply a command by one party. It is doubtful it the carrier would be protected in a suit by the buyer for nondelivery it there is no specific clause in the contract. The carrier could raise the claim that diversion of goods would make delivery illegal by American law, but if there is no term relieving him of liability, the question would be whether the court would construe the contract as providing by implication for such a defense. If it does, a British court would doubtless hold the parties, including the buyer, bound by it. But if the parties intended performance to be governed by the law of the place of performance, the fact that United States law required this clause against diversion would not be relevant. 5 '
Liability of Consignee for Refusal To Re-Export From "Ultimate Destination"
If it appeared that goods landed in a foreign country were going to be re-exported contrary to the statements made to the Bureau of Foreign Commerce, and the consignee in the foreign country were neither the American exporter nor another American, the United States Government could order him not to deliver the goods for reexport. The particular export license might be revoked so that further handling of the goods would be illegal by American law; the consignee's export privileges could be suspended, which would automatically cancel any licenses on which his name appeared. The question arises, however, whether, assuming the law of the foreign country did not bar export of these goods, possible action by the United States Government against an American consignee would be a valid defense to a suit for nondelivery by his purchaser. The leading English case is Kleinwort, Sons & Co. v. Ungarische Baurnwolle Industrie Aktiengesellschaft.' 5 9 The plaintiff accepted three bills of exchange drawn by the defendant bank payable in three months in London, the contract being arranged by letters. Some time later the defendant notified the plaintiff that it would be able to cover the bills only if Hungarian foreign exchange restrictions permitted. The court found the defendant liable, holding first that the foreign exchange restrictions were not part of the contract, and second they would not constitute a valid defense anyway. The contract was to be performed in England and the proper law was English law; nothing was required to be done in Hungary. If the money were to have been paid in Hungary, Hungarian law would have governed the mode of performance, but in this case performance was not unlawful at the place of performance." 6 The court distinguished two prior cases 161 on the ground that in both performance was unlawful by the law of the country where performance was to take place.'2
In an earlier case the Judicial Committee of the Privy Council ordered a British carrier to pay a rebate specified in a contract of carriage between Trinidad and New York, although such payment of rebates had been declared illegal by Act of Congress. Lord Parmoor could find no reason why the contract should not be enforced although contrary to the lex loci contractus. It was valid by its proper law, English law, and made between two Britons."" If the proper law of the contract is found to be the law by which the contract is claimed to be illegal or unenforceable, a different result may ensue. The House of Lords distinguished the Kleinwort case in Zivnostenska Banka Nat'l Corp. v. Frankman 104 in holding a Czechoslovakian bank not liable to deliver securities in London, even though both parties and the securities were in England. The bank had stipulated that the place of performance was to be the place of the bank's branch which had carried out the transaction of purchase. This re- ferred here to the head office in Prague; therefore Czech law was the proper law of the contract and of its performance. In order to perform, the Czech bank would have to violate Czech law in Czechoslovakia.
In Kahler v. Midland Bank, Ltd.," 5 decided the same day, the Lords split on a similar situation. The plaintiff's Czech predecessor had purchased securities in London held at a London bank in the name of the Czech bank. The majority held the parties intended Czech law to be the proper law of the contract, and by that law the plaintiff (bailor) was not entitled to immediate possession, although his absolute beneficial ownership was admitted. Lord Normand noted that but for the proper law as found by the court, giving plaintiff possession would not involve an act in a foreign country unlawful by its law; there would be an in rem judgment if the plaintiff could have shown his right to immediate possession.'"
The American party would not be able to withhold delivery of the goods on order of the American Government and successfully defend a breach of contract suit on the ground of impossibility of performance. The American law does not affect the performance of the contract because American law is not the proper law, nor is it the law of the place of performance. On the other hand, if the court found American law were the governing law intended by the parties, the American seller would be in a better position. In the latter situation, however, it might well be contended that performance was to take place in England, and therefore English law was intended to govern the performance.' 7 The answer to this would be to insert a specific clause stipulating American law as was done in the Frankman case.
Basically, however, the question involved is how far do American export controls extend, or in other words, when are the goods free from American control? There must come a time when American law ceases to have any effect.'
The most logical time appears to be when the transaction in which the export of the goods occurred ends. After this point, the owner and possessor of the goods is not subject to the jurisdiction of the United States, and neither are the goods. Any contract he makes for the sale of the goods with anyone not in the United States will have no connection with the United States, so that United States law could not apply in any way.
Where the shipment is covered by a validated license, the ultimate consignee must be named, together with the ultimate destination and end-use. There, the transaction of carriage from the United States may be only the first link in the chain. The named consignee in the bill of lading may be only an intermediary, the one who is to reship the goods to the ultimate consignee who is known to the Bureau, but not to the exporter. Does American law extend over the second link of this transaction, which is actually the subject matter of a contract different from that between the exporter and the intermediate consignee? It is difficult to see how a court sitting in Britain would permit the arm of United States law to reach this situation, when the parties have not intended American law to govern, nor to do any act in the United States." 9 The difficulty of the Frankman case is inapplicable and the Kleinwort case should be followed.'
The indorsee of a bill of lading takes only what it is the intention of the parties to transfer to him by the indorsement and delivery of the document. Generally all rights and duties of the original shipper under the contract evidenced by the bill of lading are transferred to him.' 7 ' One duty is not to divert the goods contrary to American law. If the indorsee then diverts the goods is there any remedy that can be pursued against him? He can be denied export privileges by administrative action by the Bureau of Foreign Commerce. Beyond that there is little that can be done except possibly a suit on the breach of the condition in the bill of lading.
If he has received the goods before diverting them, is the diversion a breach of his contract with the exporter? Assuming the latter has received payment for the goods, what further claim could he have over the consignee? He has been paid, and it no longer concerns him what happens to the goods unless the ultimate destination statement is of such substance that diversion would go to the root of the contract. However, 169 . "I may note in passing that the modern tendency is to deny extraterritorial validity to legislation, for example, on movables situate outside the state at the time of the legislation." Re Helbert Wagg & Co., [1956] he may actually have some interest in future events. If it turns out the goods are actually about to be illegally (by American law) diverted and he had prior to shipment some suspicion that an unlawful diversion might occur, he may find himself under investigation by the Bureau of Foreign Commerce.' It would then be to his interest to attempt to call a halt to the second transaction abroad. He will find himself fortunate that English merchants prefer to deliver the goods to Eastern European buyers at a Western port rather than directly at a port in East Europe.' tm They will probably be sent to a free port like Antwerp or Rotterdam where transshipment may be made. 4 There will still be time for the United States Government to step in and attempt to stop the diversion by use of the Battle Act agreements.
Transactions between the foreign buyer and his purchaser would seem to be beyond the reach of American controls, except where two important requirements can be met which depend upon the question whether the goods to be sold are specific goods, and whether they have come into the hands of the foreign buyer.
Where the contract is for specific goods shipped from the United States, as would be intended where the transaction is accomplished by a negotiation of the bill of lading, an American order preventing delivery to the foreign buyer would raise a question of impossibility. The American order might be accompanied by a revocation of the license under which the goods were exported, thus annulling the legality of the contract of export. In such a situation, the foreign buyer would have a valid defense to a suit by his purchaser for breach of contract, the goods having been removed from the control of the parties by governmental action.t 5 The doctrine that supervening impossibility is no defense is no longer well taken, and if the parties have not provided in their contract for such occurrence, a court is likely to imply such a term. But in some areas the doctrine has survived with vigor to a more recent date. Although some of the more ancient cases are considered obsolete, 17 6 the New York courts have held more recently that in the absence of a provision for the contingency, a foreign embargo was not a defense to an action for breach of contract.
In Tweedie Trading Co. v. James P. McDonald Co.' 7 a federal court held a carrier could recover from the charterer on a contract to transport laborers from Barbados to Panama even though the Barbados government had prohibited the embarkation of laborers. The better view should be that an occurrence of this type ends the contract. When a ship arrived in port, but the local authorities refused to permit its cargo to be landed, the court viewed this as an impossibility on both sides. The ship could not land the cargo; the consignee could not send lighters to receive itY 9
If American law were the proper law, or New York law (as lex loci contractus) governed, a British court would apply that law. It would then be clear that the contract would be illegal and unenforceable by its proper law. However, the bill of lading does not express this contract of sale but is merely a document of title. The buyer becomes duty bound to adhere to the terms of the bill of lading but he does not owe this duty to his seller, the importer. American law would not be the proper law of their contract.
The impossibility described would arise from the assumption of control of the goods by a government. This is not seen to be too different from the cases involving requisition, although here the government is not assuming control in order to use the goods itself, but to prevent the goods being used to its detriment. The importer should be excused from liability if delivery of the specific goods is prevented by the United States.°8 0 A distinction can be made if it is shown the importer was aware that this sale might arouse the ire of the United States; the importer, it could be said, entered the contract knowing the goods might not arrive because of government action, and therefore the risk of such occurrence should be on him.""'
The contract may, however, be for unascertained rather than specific goods. The foreign importer may have in mind a shipment for which he has already contracted, but the contract with his purchaser does not refer to these particular goods and merely mentions the commodity involved. Will it make any difference if it is understood the goods are to be of American origin? ...
Both parties may know that the particular commodity can be obtained only from the United States, or the contract may specify "American" goods. If the commodity is then placed on the Positive List in the United States, it would be relevant whether the prohibition was to go into effect immediately or whether there was a period of grace." 8 If the latter were true, the foreign importer would have to show that he had used his best efforts to obtain the goods before the period expired, and if not successful, that he had applied for but could not obtain a validated license. Even if the prohibition were immediate, he would still have to show he could not obtain the license. In Ross T. Smyth & Co. v. W. N. Lindsay, Ltd. 184 export was permitted at the date of the contract under open general license. Before the seller had entered upon performance, the general license was revoked effective eleven days from the date of the contract, and export after that was to be allowed only under specific license. As the prohibition was not instantaneous, the seller was not excused, not having shown any attempt to ship the goods during the eleven days. Devlin, J. distinguished In re Anglo-Russian Merchant Traders, Ltd.,'" where the prohibition was immediate. It may be noted that if the importer's United States export privileges were canceled after making this contract, he would be excused from performance because the prohibition would be instantaneous and complete, excluding all possibility of obtaining any license.
Where the goods are not specified as "American" and they can be obtained elsewhere, a fact both parties are aware of, the importer is not excused. Thus, if he has agreed to sell goods which he imports, and a foreign embargo cuts off his supply, the fact that he would have to pay a higher price does not excuse him from delivering domestic 
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product. 8 0 Conversely, if he has agreed to sell goods to a foreign buyer, but export of that commodity has been prohibited, he is not excused if he can supply it from another country. 7 Neither is he excused merely because performance of the contract becomes more difficult or unprofitable. 8 8 These results are perfectly equitable; it is merely another way of saying that performance does not become impossible because one of two possible modes of performance becomes illegal.
As the transaction becomes more remote in relation to the United States, American export regulations will have less effect. They will be given effect if the proper law of the contract is American law, and the defaulting party will be protected if either he has so stipulated in the contract or a case of impossibility or frustration can be shown. The governmental order can be effective to prevent the goods reaching their destination, unless the order is found to be contrary to the public policy of the law of the forum, a doubtful result.
The right of the American party to prevent delivery on his own initiative, however, will probably not succeed. As to contracts made after the original exportation, a British court would probably not give effect to these laws unless the contract evidences an intention of the parties to be bound by them. The court could, however, apply an exception in favor of public policy and apply domestic principles of law.
